
STATE 0F NEl4/ YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion
o f

Q u a l i t y  E g g  C o . ,  I n c .

for Redeterminat j .on of a Def ic iency or a Revision
of a Determinat ion or a Refund of Highway Use Tax
under Art ic le 2L of the Tax Law for the Period
ro / r l72  -  3 /3r /7s .

AFFIDAVIT OF MAILING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

-t /)

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 23rd day of October,  1981, he served the within not ice of Decision by
cer t i f ied  mai l  upon Qua l i t y  Egg Co. ,  Inc . ,  the  pe t i t ioner  in  the  w i th in
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Q u a l i t y  E g g  C o . ,  I n c .
U . S .  1 3 0  &  S t u l t s  R d . ,  P . O .  B o x  4 0 9
Dayton, NJ 08810

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
23rd  day  o f  October ,  1981.



STATE OF NEW YORK
STATB TAX COMMISSION

fn the Matter of the pet i t ion
o f

Q u a l i t y  E g g  C o . ,  I n c .

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Highway Use Tax
under Art . ic le 2L of the Tax Law for the Period
t 0 l t / 7 2  -  3 / 3 r / 7 5 .

AFFIDAVIT OF MAILING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 23rd day of October,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Moses Fuchs the representat ive of the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Moses Fuchs
1910 Avenue J
Brooklyn, NY 11230

and by deposit . ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service vr i thin the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ionqr.

Sworn to before me this
23rd  day  o f  October ,  1981.

I



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  23 ,  1981

Q u a l i t y  E g g  C o . ,  I n c .
U . S .  1 3 0  &  S t u l t s  R d . ,  P . 0 .  B o x  4 0 9
Dayton, NJ 08810

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative Ievel.
Pursuant to sect ion(s) 510 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 30 Days from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York L2227
Phone / /  (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Moses Fuchs
1910 Avenue J
Brooklyn, NY 11230
Taxing Bureau's Representat ive



STATE OF NEI,] YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

QUALTTY EGG C0. ,  rNC.

for Revision of a Determinat ion or for Refund
of Highway Use Tax under Art ic le 21 of the
Tax Law for the Period October 1, 1972 through
M a r c h  3 1 ,  7 9 7 5 .

DECISION

P e t i t i o n e r ,  Q u a l i t y  E g g  C o . ,  I n c . ,  U . S .  1 3 0  a n d  S t u l t s  R o a d ,  P . 0 .  B o x  4 0 9 '

Dayton, New Jersey 08810, f i led a pet i t ion for revision of a determinat ion or

for refund of highway use tax under Article 21 of the Tax Law for the period

0c tober  1 ,  1972 th rough March  31 ,  1975 (F i le  t lo .  16057) .

A formal hearing was held before Harry Issler,  Hearing 0ff icer,  at  the

off ices of the State Tax Commission, Two l /or ld Trade Center,  New York, New

York ,  on  May 17 ,  1978 a t  9 :35  A.M.  Pet i t ioner  appeared by  Moses Fuchs ,  CPA.

The Audit  Divis ion appeared by Peter Crotty,  Esq. (Paul lefebvre and Francis

C o s g r o v e ,  B s q s . ,  o f  c o u n s e l ) .

ISSI.IE

Idhether the addit ional tax determined by the Audit  Divis ion is actual ly

due and owing.

FINDINGS OF FACT

1. 0n January 16, 7976, the Audit  Divis ion issued an Assessment of Unpaid

Truck  Mi leage Tax  aga ins t  Qua l i t y  Egg Co. ,  Inc .  fo r  the  per iod  0c tober  1 ,  1972

through March 31, 1975. The assessment was issued as a result  of  a f ie ld audit

asser t ing  a  tax  due o f  $1 ,175.26  p tus  pena l t ies  and in te res t .  Pr io r  to  th is

hear ing  the  tax  due was ad jus ted  to  $11028.30 .



- 2 -

2. AIso, on January 16, 1916, the Audit  Divis ion issued an Assessnent of

unpa id  Fuer  Use Tax  aga ins t  Qua l i t y  Egg co . ,  rnc .  fo r  the  per iod  0c tober  1 ,

1972 through March 31, 1975. This assessment was issued as a result  of  a f ie ld

aud i t  asser t ing  a  tax  due o f  $946.29  p lus  pena l t ies  and in te res t .

3.  0n audit ,  the auditor found that the pet i t ioner did noL keep detai led

records of mi leage traveled in New York State but.  rather used a percentage of

the total  mi les traveled as New York State mi les. The percentage used was 3.51

percent .

The auditor selected the third quarter of 1974 as a test quarter.  Sales

invoices which showed del ivery and dest inat ion points,  but no vehicle ident i f icat ion,

were examined for the test guarter.  Odometer readings and rental  invoices were

also examined. From this test quarter the auditor determined that ten percent

of the total  mi les traveled were traveled in New York State and al located these

miles as f i f ty percent laden and f i f ty percent unladen. Vehicle weights were

accepted as shown on the Truck Mi leage Tax appl icat ion and permits.

4. The addit ional New York State mi les determined from the Truck Mi leage

Tax audit  were then used to determine the amount of fuel  used in the State. To

compute the fuel  usage the auditor used the rate of f ive mi les per gal lon.

5. The pet i t ioner presented an aff idavi t  f rom the company's dispatcher

which stated that a company owned 1971 White tractor bearing ser ial  number

74438 was never used in New York State.

6. The pet i t ioner also presented an aff idavi t  f rom Juluis Lederer,  Vice

Pres ident  in  charge o f  opera t ions  fo r  Qua l i t y  Egg Co. ,  Inc . ,  s ta t ing  tha t  the

pet i t ioner made two tr ips a week into Brooklyn, New York and that each tr ip

const i tuted 32 New York State mi les of which only 50 percent were laden.
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7. The test quarter used by the auditor revealed that two tr ips were made

to Toronto, Canada and one tr ip was made to Weedsport ,  New York.

8. The pet i t ioner contended that the registered gross weights ( l tGW) used

for the trai lers on the Truck Mi leage Tax Permits were incorrect.  These errors

r,cere made by adding the true MGW to the unloaded weight rather than the maximum

load to the unloaded weight.

9 .  The pet i t ioner offered no other evidence.

CONCTUSION OF LAI{

A. That al though the pet i t ioner offered proof that one of i ts t ractors

was not used in New York State, the non use of that vehicle did not ef fect the

addit ional ni les determined by the Audit  Divis ion.

B. That the pet i t ioner offered no other evidence that would reduce the

addit ional mi les or the addit ional fuel  used as determined bv the Audit  Divis ion.

C. That the raLe of tax for a tractor-trai ler combinat ion is based on the

unloaded weight of the tractor plus the maximum gross weight of the trai ler as

se t  fo r th  in  i t s  pern i t  [20  NYCRR 481.4(c ) ] .

D. That the Assessment of Unpaid Truck Mi leage Tax dated January 16,

1976, as adjusted and the Assessment of Unpaid FueI Tax dated January 16, 1976

are  sus ta ined and the  pe t i t ion  o f  Qua l i t y  Egg Co. ,  Inc .  i s  hereby  den ied .

DATBD: Albany, New York

0cT ? 3 1981
ATB TAX COUMISSION


